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1. # j q petitioner,. , #' 
. .

Full N me and Prisoner Number

C-&A. L%kskttfc  ..
Complete Prison Address (PIace of Confinement)

9û0 ûêKvuui xkcuqc-

case NV' .' /3-> - k 'czd cW
(To be supplied
by the cburt)

M.

tw xhu- u pf Nœe>4'!c#& . Respondent,
(Nn>  of Warden or a-.uaorized person

' 

Txu e y of a titioner)

(Do not use et al.)

and

A.- di:ioca: Respondent.

(Li< additional peoons aaving custe y
of D titionec if any)

*
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Npte: If the applicant is attacking a judgment which imposed a sentence to be served in
the future, applicant must fill in the name of the state where the judgment of conviction
was entered. lf the applicant has a sentence to be seaed in the future under a federal

judgment, which he/she wishes to attack. he/she should file a motion under 28 U.S.C. â
2255, in the federal court which entered the judgment.

CONVICTION UNDEA ATTACK

1) Name and Iocation of the court which entered the judgment of conviction under
: '

. F

aqack ' - 3 e .

. 
*'
) .

2) Datëjûdgment of œ nvidion was entered

3) case number (in sut, xurt) chhl-usbq 3:s

4) Type and length of sentence imK sed

5) Are yoq presently seNing a sentence imposed for a conviction other than the
idion under ae ck in this motion? Yes W  No 'O nV

6) Natuie of the olense iùvolved (aI1 counts) - -

. , 

o . w . 3s

7) What was yo plea? (check one)
Not Guilty -  Guilty -  Nolo Contendere -

8) If m u entere  a guilty plea to one œ unt or indidment, and a not guilty plea to
another œ ud or indidt- nt, g-lve details:

' t

' 

. . . t . .

9) If you entered a plea of guilty puouant to a plea bargain, state the tec s and
œ nditions of the ag- ment

10) Kind of Mal (check one) Ju@ wY ludge only 
-

11) Did you testify at Mal? Yes -  No

2

4
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DIRECT APPEAL

12) Did you appeal from the judgment of conviction?

13) If you did appeal, give the name and Iocation of the coud where the appeal was
filed, the result, the case pumber and date of the çourt's decision (or attach a copy of
the coud's opinion or order): . .

v C ' c, 4, ,
. F

' 

'

-q .):p * (: :4 - t)

V voYes .  -

tlçf-l) rEhn. ge.-hî :M3 e.m...t . qHp 
,
.704 8.,43 . 747 (Jq#J h

14) If you did not appeal. explain brieqy why you did not:
. 

* *

@ +

. 
'

a) DZ you seek permission to file a Iate apjeal? Yes -  No -

POSTK ONVICTION PROCEEDINGS

15) Other than a dired agpeal from the judgmpnt of conviction and sentence, have
you previously sled any petiions, applications, or motions with resped to this judgment
In any œud, state or federal? Yes V No -

16) If your answer to 15 was Wesl give the following information:

a) FIRST G tition, appliœ tion or motion.

i Name of œud gtW ilwx/ck tOKRiOR G uaT

2. Nature of pxce-ing sizv kxa'e tokqos ,

. 
' 

xœ

'

3. Claims raised =: XCEM-W W MLkTW u V I'h(X xt6t,3h ,

*uE l ocsG , 51/1 ' $1 ; àoTuab Imhsrxatm;
4. Did you r Ive an evidential hearing on your petition, application
or R tion? Yes -  No -

5. Result ' ' > : 
- d e. ql I36

. 
'

3
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6. Date of result

7. Did you appe I the result to the highest state court having

jurisdidion? Yes No -  If you did appeal. give the name of the œ urt
' where the appeal was sled, the result, the case number, citation and date

. . 
e '

of the coud's decision (or attach a copy of the coud's opinion or order)
. . %

6 kE Sb a m
. 

- 

.j) o j yv. -. : ..
' - 

;:1a :0.G L- - o JFAI: Qo # A A' /
. 

'

8. If you did not appeal. brieiy explain why you did not

* +'

. . 
*

*

' 

.

b) M  to any SECOND petition, ahplication or motion, give the following
infoc ation: ' -

xj .:,f,4 w.
1. Name of court A r u f'

. 
. :/:j,$ ,

2. Nature of proceeding '
.. . 

' - 
. .

%ft AA ArM  - . .k
3. Claims qaipqd ' ç - * 0 î C*

1 5t) Tc GbMvfq15,wAt'b@?t- t kut valtR e t( ' t * bfet.
s . . z $ j sj- 4

e &r7+-6% 'tK  r.*U*

4. Did you reœ ive an evidential hearing on your petition, applio tion

or x tion? Yes No Z
* 

.

s. Aesult pts-,.wvl

6. Date of result Y *
7. Did you appeal the result to the highest state œ ud having

jurisdie'lnn? Yes m  No X If you did appeal, give the name of the coud
where the appeal was filld, the reàult. the case number, citation and date
of the œ ud's decision (or att;ch a copy of the coud's opinion or order)

.

.

. 
. ... .. 

.

4
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8. If you did not appeal, briesy explain why you did not C
< .. 

e 
. .

.. * 
x 

1 *

a cM w - S - r*U:

c) As to any THIRD petition, application or mption, give the following
information:

Name of coud -$ule:-'ue Os#ê41 Wtzêt- X GT
2. Nature of pxceeding <, Fo l

' * y q: f
a. claims raised aY x4'G

4. Did you receive an evidentiary hearing on your petition, application
. 

'

or motion? Yes -  No xA
-  

v qitcié5. Result t - - - - -

4u!q !e, go 116. Date of result
7. DZ you appeal the result to the highest state coud having

jurisdidion? Yes -  No .M  If you did appeal, give the name of the œud
whéœ the appeal was iled, the result, the case humber, citation and date

of the M ld's dedsion (or attach a œ py of the œ ud's opinion or oder)

8. If you did not apNal. brieiy explain why you did not W  YURY

*

. ' - e. . <. w >

U l N k

Case 3:13-cv-01003-JCH   Document 1   Filed 07/15/13   Page 5 of 52



CLAIMS

17) State concisely every claim that you are being held unlaMully. Summarize brieiy

the fads supjoding each claim. If necessaY xyou may attach extra pages stating
additional clalms and supKrtinj fads. Yoq should raise in this petition aII claims for
relief which relate to the convidlon under W ack.

In order to proceed in federal court. vou ocam/ ly m' ust exhaust the remedies available
to you in the state courts aà to each claim r j & lich 9ou request action by the federal

court. a1jt'z #k - .svvx> tk w
rxj myjw...- -. . .-. si .sc v . . .. 

, 
..& p $Kr Kclaim One: A'ï,...-*  

.

(1) Suplding Fads: X lthout dting Iegal authoees or amqment sKte brieiy
the fads In suppm pf thls daim) 0A 34:* SS X* 1% j êoll4jst èY r
GAiV F f RNIA'ïOACR XSYQ  kfkWkssio4 To Kè/ktss Nt M B/Tl 

. 

xmt M dïkwcglpouèsuêbgu  bï Aqe rbor hoô êqav-sce è W
+ !Kî bj Ksfc-tgvè ounstï xcïjxjv J#lkwï

x
loé f Iodfvm cot//qe

d f i4-*6 7 t
, i- ts#tqllioa hmè :R/eA:G î: 4 c: é1 t wu

Vf ymtxs 4qA 'lshfkoiakt rmppGk'i qx3 /01'4ç5:*414 -* %iSA#
Atqavsç Ae êb-Ato uvng-hnxontAmè 4qA1l& t54tq*%0/ 0F MS
u v'khé %eMl4h&2 K Aiyq Kuè A éMr lïêl A: wig btrwusr-
éy1 Aiblq s% le&' Abït -p ?jq <c+ . ç4E ,'o4:5 -% xtlo o = 5h%ë

) 514- G  s : 
ssvkjujuuE sy joAy g yskoo Ty q jgg 4 ylsj Njyqi 5(. y a,j .j9t *@Er$îlqLE1't$&A'!'04 4Kt teht 4

dnt of exhaustion of state remediès as to daim one: % KV/(2) Statem

Dired Apveal

(a) If you apyaled fom the judgment of œnvidion. did you raise thisissue? Yes 
-  No -

(b) If m u did not raise this issue in your dired appeal, explain brieiy

why you did not ,
. 

' '

Postr onviction Proceedings

6
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(c) Did yoû raise this issue by means of a post-convic 'on mo 'on or
petition for h#beas corpus in a state trial court? Yes -' o -

(d) If your answer to (c) is ''Yes,* state the tyje of motion or petition, the
name and location of the court where the motlon or petition was filed. the

case number (if known), the result and the date of the coud's decision

(e) DJ' you receive an evidentiary hearing on your motion or petition?Yes No
+

(9 Did ou appeal from the denial of your motion or petition?
Yes =  No -

(g) If your answer to (9 is Nesn' state whether this issue was raised in the
appeal. Yes -  No - , and state the name and Iöcation of the œ ud where
the apN al was Nled, the case nùmber and the date of the œ ud's decision

(or attach a œ py of the court's opinion or order)

(h) lf your answer to question (e), (9 or (g) is WNOJ brieiy explain

G her Rèmedies

(i) Dœqfm'be aII other procedures (such as administrative remediesv etc.)
you have used to exhaust your state remedies as to the issue
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% iR touNl e/éàvt wc b- bccs% sxutm  bud 0**!% plutlk
xw?  -:%  toa Amyx oo w u  @,x w svw c4.>qtwxAwcv-sp-jflhtv
x'-<ebytw vu @ -t 'xw  s:A):i Aujwjlxs s- - ca ab l- wk''cj 4:
&k- ayl xc-- uu tyAt xu vwîee's -sïou a szjf.iutw t-c , % y% tk
-  uqèv- ot sveweù hnàlu' 6s lo sowewv :j: awclgsloa
xkd Gwq's * h;+4t'd: î ouxgu loiwu lcj' qhqsNwe*G q.
mEa-% roqusth mu G4vt Y s istot AAROAB h? ai#G l%6b
cçfcq cv % :r s<L K/qG-CG  %  *r> N vd Gtzt * 1- GGSG C'K

1: <  #gq çr 3-4q l3b-S3,&Gô 3'2A/N-QP1. !< Ki >  Qr
FoeF ev$'5)1f ë *.e5/4* t: 'zu/H , tW M MI'V QXIXE'I % K1 fl
'' %11f Kfl: *<Muk.èG A'G <f1/ -%ï!=. à''W ikG2d O QY *MY

ov XA CRAK/  AQ E-dY -Axv e t
. Mthid R@#** ht A ?M #*

é &<V41G. Two @)% Kîfe KYAG Mt1 1*0 YQIS * QG*-F<tc
SK 4 bm êt eà4bté Mv't ôq t qtu VVt* -G E*&@C25
k'ql + hm rvla i vttm, w ?<E àlN .)Wt hf-rl IW6 $: 6G
smevVréâ

f
ë
ex

i

u
G
aus

le3

tio
q
n

h
o

t

f
f
s

't
tat
i
e

Q
re
s
m
V-it

e

o
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wto
Dired Aopeal

(a) If m u appealed fDm the judgment of œ nvidion, did you raise this
issue? Yes 2  No -

(b) lf m u did not raise this issue in your dired appeal, explain brie'y why
you did not

Post-convidion Proèeedings

(c) Did you raise this issue by means of a K st-œ nvidion motion or
Ntition for habeas œmus in a state trial coud? Yes Z  No -

(d) lf your answer to (c) is W esl state the type of motion or petition, the

(

Case 3:13-cv-01003-JCH   Document 1   Filed 07/15/13   Page 8 of 52



name and Iocation of the coud where the motion or petition was filed, the

case number (if known), the result and the date of the court's decision

k 'o (4 ekAl co fu â E t.<4F0,ll3i 4:4/6

xp êi ikr . 0

(e) Di you receive an evidentiary hearing on your motièn or petition?
Ye No

(9 Did you appeal from the denial of your motion or petition?
Yes i  No -

-
. (g) If your answer to (9 is *Yes.* state whether this issue was raised in the
' * I Yes No V. and state the name and Inemtion of the œurt whereap-  . -
the appeal was file , the case number and the date qf the œ ult!s decision

(or ae ch a œpy of the œud's opipion or oder) f?
e

4, 
'

3 Q * .D. f Y Afq'

3/ :911 AiNkMcà

(h) lf your answer to questipn (e), (9 or (g) is ''No,* briefly explain

Omer Remedies

(i) DesY be aII othef p- - ures (such as administrative remedies. etc,)
you have used to exhaust your state remedies as to the issue

9
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5 Cl'iMlSTKF 2A%tAt 
- .

1 t W  ' G x tç 2 Q u41f'Clalm Three:

xëu: ,'<o:R'oa- -

1) Supporting Facts: (Without citing Iejal 'aqthoritiej or arjument state briefly(
the facts in suppod of thi? claim) TifvAiAïouEks ctq-  êIm7û8l I'ugtuY e'

!s mpj' Ptk . s4huél < MAïv: h-) % u u tko % soqjf%l' .
>  M tstcmG QAeh M slus YXA >

. 3'e à Rt/obe $ <hs fù E'q'e IF'
$* A'!lt'L Y bqlkh n1*:94 >:4 G tzm œ-e t-uuptfAw hl'njtr
>,Nl . sohçwlto. vpo,s wvsuw- 

. 
a! wkbyhsv ysh jjerj

joyNATNI.A @&*htQ S-lo , -ïwixytovwsvl +1 , v-T,4FaR -!
lv 's%* -:o va *s >t Wk îo Lc/s ot RA:9 ::1m73: : T.'%em> o, çcrî

RUV *&9 r Xibî YDQQICh WV * NRS?/WIXVWs ok k ï t mG- e je x Ghshoh ,L14fkq # A'thmtweR AA Mt mMv*l *!1F'*V
6 w k@vlcfcr * f '% 5i-ï ôvscgiy 'qhcû p!#E' ft VVF TF ê%o- tw è ao

> h'b(éac#.&1t.A%v A$$cael&Q èkô:d tdeoifm :2s. ûFRA

+CBSOAAUE evq shuvmt àesrwiuioo%/wo *$o è.ô sniaj-)(2) St
atement of exhaustion of state remedies as to claim three: U O

. Dired Appeal

ja) If you appealed from the judgment of convidion, did you raise this
lssue? Yes K  No -

(b) If you did not raise this issue in your direct appeal, explain briefly why
you did not -

Posto nvidion Po e ings

(c) Did you raise this issue by means of a poste nvidion motion or
. petition for habeas œ m us in a state trial œ urt? Yes .1  No -

(d) If your answer to (c) is Ne ss - state the type of motion or petitio yn the
name and Ioœ tion of the œ urt where the motion or petition was tled, the

œ se number (if known). the result and the date of the œ ud's decision

%<  hhuto coêedo: èooû-!' q%s o xî:ca Adxvk-T t
. .. 

'

< e ' % v o

10
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(e) Did you receive an evidentiary hearing on your motion or petition?
Yes K  No -

(9 Did you appeal from the denial of your motion or petition?
. Yes z  No -

( ) lf your answer to (8 is Nes,n state' whether this issue was raised in the9
appeal, Yesu- No - , and state the nbme and Iocation of the Ourt where
the appeal was filed, the case number and the date of the court's decision

(or attach a copy of the court's opinion or order)

-  x q' q% fk cy
. 

'

. 
-
. n . 3 s f; 3 c0 1

(h) If your answer to question (e), (9 or (g) is *No.* brieiy explain

Other Remedies

(i) Describe aIl other procedures (such as administrative remedies, etc.)
you have used to exhaust your state remedies as to the issue

. 
'

18) Have @II daims fpr relief rais d in this petition been presented to the highest *tate
œ ud having juKsdidion? Yes No -

19) If you answered *No* to question 18, state which claims have not been so
presented '

and brieiy give your reasonsls) for not presenting them

--- . -. . . .. - .. . . - . . . . .... .. 
'

.

20) If any of the daims Iisted in this application were not previously presented in any
other O urt state or federal, state brieiy what daims were not so presented, and give

l l
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U -
your reasons for not presenting them -

21) Have you previously filed any type of petition. ppplication or motion in a federal
rt regarding the convlction under attack? Yes -  No -

WX u

If W es,* answer the following and attach a copy of the coud's decision for each petition,

applio tion, or motion filed:

a) Name and Iocàtion of couft

b) Type of proceeding
+

c) The issues raised
* .

d) n e result

SUCCESSIVE APPLICATIONS

n is œ ud is require to dismiss any daim jresented in a seœnd or successive petition
that the federal œ urt of appeals has authonzed to be Nled unless the applim nt shows

that each daim satisies the rrquirements of 28 U.S.C. 1 2244, as amended by rltle l
of the Antitex rism and Effedlve Death Penalty Act of 1996, Pub. L. No. 104-132, j
106, 110 SKt. 1214 (Apr. 24, 1996).

22) If you are Oising a daim which yog have nbt presented in a prior application, have
you obkine  an oder from thà United States Coùrt of Appeals for the Seœ nd Gircuit
authoe ng 1 is die d œ urt to œ nsider the application? Yes -  No .A
If N es: please ae ch a copy of the order.

23) >  you have any petition, appliœ tion, motion or appeal now pending in any œ urt,
eo er * te or fe eral, regaM ing the œ nvidion under attack? Yes -W No . If Wes'*
sKte the name of the mud, case 5Ie number (if known). and the nature oV e
p- ing eccsdïhE .$t>ê -.A- ol loulT 'R Kqk stAiu-f #t @c# q.e0-:

. :

Q -' 0 - X  G' 'i

12
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I

LEGAL REPRESENTATION

24) Give the pame and address, if known, of each attomey who rekresented you in the
following stages of the judgment attacked herein:

: . *

(a) At preliminal hearing #tyzlïop' 
. 
obv-gs r.s

-

h
-

w# gâuvz VoblïLw a o* Gs'(b) At arraignment and plea hl - -

- ( jjuyuuc TIMAG kl

tû E hqG A(c) Atlrial t e -

(d) At sentencing tFO E. XéERQ -'

$

' 

. 
,

(e) On appeal û

-  

o f(9 In any m st-œ nvidion pröceeding .

(g) On ap>al G m any adveoe ruling in a postr nvidion proceeding

' k ûk . k t r

. 
'

OTHER CONVICTIONS

25) Were you sentenr-  on more than one O pnt of an indi ment or on more than one
indidment, in the same œ urt and at the same time? Yes -  No -

26) Do you have any future sentence to serve after you complete the sentence
imK sl  by the judgment under attack? Yes 

-  No -W

(a) If so. give name and Inzmtion of œ urt which imposed sentenœ  to be seNed
in the future - -  -

13
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(b) and give date and Iength of service to be served in the future

e . . . .

(c) Have you filed, or do you contemplate filing, any petition attackinj the
judgment which imposed the sentence to be served in the future? Yes -  No -

Wherefore, jetitioner prays that the coud grant him such relief to which he may be
entitled in thls proceeding. .

; '

@ *'

Signatuie of Attomey (K any) Petitione/s Origi al ignature

$4ç$tA
Petitione/s lnmate Num ber

Attome/s Full Address and
Telephone Number

DECLARATION UNDER PENALR  OF PERJURY

The undeoigned declares under penalty of perjury that he/she is the petitioner in
this aelo' n. that he/she has read this petKion and that the information cohtained in the

N fI#- -nn is tœe and œ rrect. 28 U.S.C. : 1746: 18 U.S.C. j 1621.
. 4 . '

Nt &g b p* lrf

ro- *py v Jqj#l Q9 13Executed at on
(Location) (Date)

Petit ner's 0: ih I Slgnature

14
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! #(à:)
S.C. # A.C. #31519

MALEEKJONES SUPREME COURT

Vs STATE OF CONNECTICUT

COMMISSIONER OF CORRECTIONS MAY 17, 2012

PETITIQN FOR CERTIFICATIQN

The Petitioner-appellant, Maleek Jones, respectfully requests this Coud to grant

certification for review of the affirmance of his conviction in Jones v. Com missioner of

Corrections, A.C. 31513, CV98-041 1361-5 (2012),(decision released 4/3/12, Motion for

Extension of Time was filed April 7, 2012, granted until May 22, 2012. Practice Book j 84-

1 to 84-8.

A.

Petitioner-appellant asks this Coud to review the Appellate Court's decision asking:

STATEMENT OF QUESTIONS PRESENTED FOR REVIEW

(a) w HETHER THE APPELLATE couRy VIOLATED THE AppEutx srs AccEss
To THE couR'r IN vlouv loN oF ARTICLE 1 j 8 ARTlcue 1 j lo ANo
ICLE 1 5 20 oF THE coNNEc-rlcu'r coNsTlTuTlbN ANo THE 6TH' ?H andA%J j 

y o juso14 AueNouE T oF THE uNlTeo STATES coNsylTuTlos w HEN I
'ro ALLOw THE APPELLANT To FILE HIs ow N BRIEF BuT INs'rM o FORCED
THE ABPELLANT To RELV oN THE BRIEF oy couûsEL wHo No LONGER
REPRESENTED THEAPPELLANT.

(b) W HETHER THE APPELLATE COURT ERRED IN ITS PER CURIAM RULING OF
THE UNDERLYING CLAIMS BEFORE THE COUR ,T CONCLUDING THE HABEAS
coURT's DETERMINATION THAT TRIAL COUNSEL W AS NOT DEFICIEN ,T
AND THAT DEFICIENT PERFORMANCE OF TRIAL COUNSEL DID NOT

PREJUDICE PETITIONER, AND IN DENYINj THE APPELLANT'S CLAIM OFINNOCENCE
. W**%su

peajoadèe -
Flkeoo/e

Pl/ 2 ' q t'koxl'W

J 2/2 i o / , z.4)2 y
CnlzFx zzrz ossnmiri-l 1.,,t'/1' l

. : -8-.--î-8(-1 k ;t.;v
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B . STATEM ENT FOR BASIS OF CERTIFICATION

Pursuant to Practice Book j 81-2, cedification by the Supreme Court is appropriate

for the following reasons :

(1) W here the appellate coud has decided a question of substance not theretofore
determined by the Supreme Court or has decided it in a way probably not in accord

with applicable decisions of the Supreme Coud.

(2) W here the decision under review is in conflict with other decisions of the appellate
coud.

(3) W here the appellate coud has so far departed from the accepted and usual courses of
judicial proceedings, or has so far sanctioned such a depadure by any other coud, as
to call for an exercise of the Supreme Coud's supervision.

(4) W here a question of great public impodance is involved.

C. SUMMARY OF CASE AND RELEVANT FACTS

1 Conspiracy to commitThe Petitioner was convicted of the crimes of m urder 
,

murdep, and carrying a pistol without a permit3. Attorney Leo Ahern (Here in after referred

to as ''trial counsel'') was appointed as Special Public Defender to represent the Petitioner.

The Petitioner elected a trial by jury before Ripley, J., and was convicted on aIl counts and

sentenced to a total elective sentence of Sixty Five (65) years. The cönviction was upheld

on appeal in Stpte of Connecticut v. Maleek Jones, 46 Conn. App. 640., 700 Azd 710

(1997),. cert. Denied 243 Conn. 941 704 Azd 797 (1997).

The Petitioner filed a pro se petition for W rit of Habeas Corpus on April 1, 1998.

Several amended petitions were filed. A Fifth Amended Petition, dated February 6, 2009,

1 .

Murder C.G.S. 53a - 54a (a) and C. G. S. j 53a - 8,2 
.

Conspiracy to commit murder, C.G.S. 5 53a-48 (a) and 53a-54a (a), and3
carrying a pistol without a permit, C.G.S. j 29-35.

2
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was filed by Petitioner's court appointed counsel Bruce Mclntyre. A return, dated March 4,

2009, was filed by the respondent.

The Habeas tria! occurred before Judge David Skolnick on March 25, 2009, March

26, 2009, and April 17, 2009. The Petitioner and respondent's post trial briefs were filed in

June, 2009.

The Fifth Amended Petition contained three counts. In Count One, the Petitioner

claimed Ine/ective Assistance of his trial counsel, Attorney Leo Ahern. In Count Two, the

Petitioner claimed violation of his right to Due Process, and in Count Three, the Petitioner

claimed Adual lnnocence. The Habeas Coud (Skolnick, J.) dismissed the Petitioner's

petition for writ of habeas corpus on August 13, 2009. Jones v. W ard-en, 2009 Conn. Sup.

13736. On September 8, 2009, the Court (Skolnick, J.) granted the Petitioner's Petition for

Certification cediàing that, ''a question is involved in the decision on the petition for habeas

corpus which ought to be reviewed by the Appellate Court, '' hence the appeal.

D. ARGUMENT

(a) The Petitioner-appellant argues the Appellate Coud committed error when it refused to

allow the Petitioner to file his pro se brief because of his failure to comply with practice

book rules.

The Court on December 15, 2010, granted the Petitioner's motion to file a pro se

bri4f ordered on or before January 18, 201 1, aqer the Petitioner was permitted to proceed

pro se by the trial court, Skolnick, J, October 21, 2010.

The Petitioner was given Iess than 30 days to draft an entire brief. This effod was

impeded by the holidays, the weather, and personal Ieave days by staff that handle Iegal

mailing. A timely motion for extension of time was filed on Decem ber 28, 2010, when it
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became apparent that the Petitioner would be unable to meet the deadline by the ordered

due date.

In addition, at the time, the Petitioner unskilled in jurisprudence, was informed a

motion for adiculation should be filed before filing the brief, in order to preserve A Brady

claim and other issues. A motion for adiculation was filed, which was the basis of counsel

being removed. The motion for extension of time and motion for adiculation were denied by

the Coud as a result of an objection by opposing counsel. W ithin the ordered allotted time

the resource center was closed. The Iibrarian was out for three weeks as well along with

the stal in the unit that handle out-going Iegal mail. Earlier in the month of December the

institution was on lock down for an entire week and afte- ards a modified lock-down

ensued.

The Petitioner proceeded to hand write the entire brief. The hand written brief was

submitted one week Iater when staff returned to the facility. The Petitioner explained this in

each motion he filed and the court in denying the brief and motions, refused to take this into

account.

The State contended the brief did not comply with the format rules of the Practice

Book. The Petitioner has no access or benefit of a Iaw library, the facilities resources, or

control over his personal movement within the facility.

No- ithstanding, the Petitioner contends, given a suïcient amount of access and

time he could have put fodh a more meaningful effort to meet the rules.

This Court should grant review of this issue.

(b) The Petitioner further argues it is unfair and a form of judicial usurpation for the

Appellate Coud on one hand to grant the Petitioner's motion to file his own brief, then

4
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based on circumstances beyond the Petitioner's control take it away by failing to accept the

pro se brief on its face because it was filed eight (8) days Iate. The Petitioner was forced to

rely on the brief of counsel who was removed because of a conflict directly related to the

issues that would be contained in the brief. This usurpation denied the Petitioner the right

to Iitigate uhis* claims and to have an adversarial testing process for appeal.

The Petitioner did not waive counsel to proceed pro se in order to argue counsel's

brief, he did so under duress and in order to put forth an impodant and viable issuets) to

preserve a complete and adequate record for review or exhaustion. Said issuets)

(Brady/Notes claim) was properly preserved, briefed and argued at the habeaà trial but not

adiculated in the memorandum of decision. The Habeas Coud's Memorandum of Decision

did not address or mention several claims raised and briefed by Petitioner by and through

Counsel; namely, the issue of the detedive field notes/ a Brady claim (p.16-1 9 Petitioner's

P.T.B., see atth.). ln accordance with his responsibility to perfect the record for appeal,

Petitioner requested counsel and by motion of adiculation of the decision to ensure that the

Appellate Coud would hear the m erits of all claims raised in this appeal. The Petitioner-

appellant respectfully requested that the Superior Court comply with Conn. P.B. 64-10 (a),

which requires coud's to adiculate the Iegal and factual basis for their decisions when

rendering judgment. Although the court filed a memorandum of decision, a fudher

articulation of the court's decision to deny the Petitioner-appellant's W rit of Habeas Coqpus

was needed to allow the Petitioner-appellant to fulfill his responsibility pursuant to P.B. 55

61-10, to provide an adequate record for meaningful review. Rosenblit v. Danaher, 206

Conn. 125, 148 (1988). In the Brady claim, the Petitioner was prejudiced by the

suppression of Omcer Trocchio's field notes which contained impeachment and

Case 3:13-cv-01003-JCH   Document 1   Filed 07/15/13   Page 31 of 52



u '

)

' 

.

2

.i

' 

exculpatory evidence. (see appendix) This suppression led to the trial coud excluding

favorable exculpatory testimony having never seen the notes. There was also

impeachment value in the notes that the fact finder should have been presented with.

The Coud ordered the Petitioner's brief to be 5Ied in less than thirty (30) days. Both

rior counsel and the State had 150 days to file their respective briefs. The ôetitioner wasp

granted the right to proceed pro se and that right extends to efectively representing

himself;

*our United States Supreme Court has long recognized that the right to counsel
would be m eaningless if it did not require effective assistance, Powell v. Alabama, 287 U.S.

45, 71-2 (1932)p.

The Petitioner in this matter elected to go pro se and 5le his own brief exclusive of

counsel's brief. The trial court, Skolnick, J., who dismissed the Petitioner's writ of habeas

com us, allowed counsel to withdraw from the appellant's appeal. However, the coud did

not hold an adequate hearing as to the conflict regarding the Petitioner and Counsel over-

which led to the Court granting counsel's removal. St. V. Pascucci, 161 Conn. 382 at 384

(1965). The Petitioner's conflict with counsel did not arise out of an issue of frivolity. The

Petitioner had viable issues as the trial court acknowledged in certifying the Petitioner's

appeal.

The Petitioner was deemed pro se but denied the right to submit a brief on his own

behalf or litigate his own claims for which the Coud still relied on the brief of counsel who

had been waived over briefing issues. The Appellate Court in ordering the brief of counsel

should have at a m inimum permitted counsel to argue ''his own'' brief since the Court was

relying on the brief. By not doing so this put the onus on the Petitioner and put the

Petitioner at an unduly disadvantage where if the Petitioner decided to orally argue this

6
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brief he could no Ionger file a claim against himself. This prohibited the Petitioner from oral

argument or a reply brief. Having laid the foundation The Petitioner argues he attempted to

5le a motion to supplement a brief in Iieu of counsel March 31, 2010, one week after

counsel prematurely filed his brief against the Petitioner's consent without first filing a

motion for adiculation on the Brady, Warrant/probable Cause, and prejudicial remarks of

A.D.A. claims. This put both opposing counsel and the Court on notice of a possible

conflict. However, the motion was denied. Stating Petitioner was represented by counsel

and could not file a hybrid brief, C.P.B. j 62-9a. (See appendix)

The Petitioner was not given any Iatitude or consideration. Each motion he filed was

ed d Iater denied by the appellate coud. Bonuslavskv v. Kaplan, 159 F.3d 715 (2ndoppos an

Cir 1998) *pro se litigant is allowed some degree of flexibility in pleading his action.'' The

Petitioner never agreed with appellate counsel to

physical evidence, prior inconsistent

challenges to Bember's testimony,

residual exception and the warrant,

abandon, ineffective claims related to

statem ents, waiver of probable cause hearing,

objections to a prejudicial letter, sleeping juror, the

' brief pg. 3, Ft n. 4. Theas noted in the state s ,

Petitioner's lownn brief included these claims amalgamated into a totality argument. The

state acknowledged the Petitioner's intent was to file a pro se brief exclusive of previous

undersigned counsel as noted in State's brief April 4, 201 1, the Petitioner's reply to state's

objection, November 15, 2010, and each motion the Petitioner submitted thereafter. Aqer

the petitioner had no other recourse - he filed a petition for writ of error - asking a higher

authority to intervene - the state objected, amongst other grounds, the Coud lackéd subject

matterjurisdiction, and the Supreme Court dismissed the writ.

The Court should grant cedification to review this claim .

7
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1

E. THE APPELLATE COURT ERRONEOUSLY CONCLUDED THAT TRIAL COUNSEL
W AS NOT DEFICIENT AND THAT DEFICIENT PERFORMANCE OF TRIAL
COUNSEL DID NOT PREJUDICE THE PETITIONER.

Summerville v. W arden, 29 Conn. App. 162, 179, 180 1993

Our Supreme Coud noted that while Habeas Corpus cannot be utilized as a

substitute for an appeal, it can be used when the judgment of conviction and sentence is
the culmination of a proceeding that fails to meet the constitutional requirement of a fair

trial. Valeriano v. Bronson, 209 Conn. 79, 96-98, 546 A.2d 1380 (1988) (Shea J.,
concurring)

There was considerable testimony and evidence presented at the habeas trial to

show that counsel was not adequately prepared for the trial. The Petitioner was convicted

based on an incident that occurred on October 14, 1992, at or around 1:30 - 2 a.m. outside

the Main Entrance of the Hospital of St. Raphael's. The victim of a shooting was said to

have been exiting the hospital in his vehicle as witnessed by a female employee he had

just visited. As his vehicle approached the street from the horseshoe driveway, two

individuals approached the driver's side of the vehicle and one began to fire at the driver's

window. As a result, the victim sustained multiple gun shot wounds, one to the head being

the fatal shot. This female witness, Sheila Mccray, was brought the Petitioner's photo and

did not identify the Petitioner as one of the persons she witnessed. Attorney Ahern

admitted at the habeas trial he made a mistake in not seeking Mccray out or interviewing

this exculpatory disinterested eyewitness. The State's theory by and through their sole

material witness, Tyrone ''Ty'' Spears, was that there were 3 shooters aIl firing 357

revolvers at the victim in iis vehicle. Two shooters from driver's side point blank range.

The Petitioner allegedly being closest to driver's side and Spears, who testified he fired 4

shots from 150 : away at the front passenger side. Spears' trial testimony was refuted by

the state's ballistic and crime scene investigation that determ ined no shots were fired from

8
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Spears' position. Four bullets were located and the three (3) recovered were fired from the

same weapon. Spear's trial testimony suggested he was firing directly in the Iine of fire as

his M o alleged buddies firing on driver's side. Spears recanted that testimony at the

habeas trial and stated he was coerced and the Petitioner was not involved in the shooting

as he initially told the authorities and investigators. Ballistics suppoded Spears confession

and recantation and there was no evidence Spears allegedly being Iabeled a snitch

influenced his confession/recantation aNer 14 years as disclosed in the habeas coud's

memorandum or opposing counsel's argument. Attorney Ahern failed to provide an

investigation being unaware of funds available for investigative services at the P.D.'S

Omce. He failed to meet or intew iew any of the witnesses before trial. His only meeting

was 5 minutes before they were put on the stand. Even alibi who he said the case was

predicated. He only met her five minutes the morning he put her on the stand. Failed to

obtain medical records of the Petitioner's injury, which was on D.O.C. records and the

Hospital of St. Raphael's records. There was even a photo of the Petitioner's hand

wrapped in a soA cast/sling up to his shoulder taken the evening of October 13, 1992, (H.T.

Ex 4&6), that the Petitioner's child's mother was in possession of.

The aforementioned acts and omissions on the part of trial counsel prejudiced the petitioner

in several ways.

Fudher, the Petitioner's claim of innocence was not free-standing as counsel's brief

relied on Miller v. Comm issioner, 83 Conn. App. 543 851 A.2d 313 ced. Denied, 271 Conn.

914 (2004. The Petitioner's claim of innocence included a State and Federal Constitutional

claim of ineffective assistance counsel. This discrepancy conflicted with the Petitioner's

interest.

9
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The Petitioner, respectfully submits that taking into account aII of the evidence, both

the evidence adduced at the original trial and the evidence adduced at the habeas corpus

trial - he is innocent of the crime for which he stands convicted
, under the Schlun, standard

of innocence. 
.-carev v. Commissioner of Correc-tion- , 86 Conn. App. 180, 182 (2004), citing

Strickland, supra. The Petitioner
, respectfully subm its, that the appellate court erred in

aïrm ing the habeas coud's denial of the petition for writ of habeas corpus, and requests

this Court to grant certification to review this claim.

W hether Attorney Ahern performed deficiently did not receive adequate review by

the habeas court. In Iight of the evidence presented before the habeàs court, the findings

of fad upon which the coud based its denial of the Petitioner's petition for writ of habeas

com us constitute clear error.!

W herefore, for the reasons stated above, the Petitioner-appellant respectfully requests this

Coud to certià this case for review.

RESPECTFULLY SUBMIU ED
The Petitioner

#

Malee Jones
Pro se, #179912
900 Highland Avenue
Cheshire, CT 06410

10
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*

incident is extremely impodant as exhibited by, it Iooks like Plaintifsd , where it shows

a heavily bandaged leq arm, which would not be readily apparent at the time of trial.''
@

@

'A lso, there's no way to adequately prepare for a trial if you haven't spoken to

the witnesses prior to the time of trial. You, you can't take and digest and cross

reference that information that morning. There's also testimony that he didn't speak to

other potential witnesses, family members..... Even during the course of the trial, I

@
noted during my review of the trial transcript that Mr. Ahern only filed a notice of alibi

th -on March 27 
, well into the trial, when he testified that the padicular issue of the alibi

was something that he was considering aII along. I don't know and can't explain why

that particular issue was not brought up until several days after testimony started, but

for a lack of preparation.''

*

# It is pedinent in this context to reference footnote 11
, and a portion of the

Alpellate Coud's opinion, in the Appellate Coud decision, State of Connecticut v.
:

Maleek Jones, à:pm, 46 Conn. App. 659-661 (1997), which is reproduced below.
*

Footnote 1 1:

The following occurred when the defendant was perm itted to address the trial
coud:

''The Defendant: The first thing I wanted to say was about the ballistics test. I just
got those papers in March of 1995. I never seen the ballistics findings about -

'The Court W hat's this? The

'The Defendant: The ballistic findings -

'The Coud: See, I don't know anything about any of the evidence in this case,
Mr. Jones.

'The Defendant: W ell, I'm saying that my lawyer said that he filed for a motion
. for discovel in December, 1992. l never got a ballistics test that was tooken

Isicl in Odober until just now, March of 1995. Now, the police, they used this guy
saying he seen us commit â crime or whatever, and he was the person that they

e

*

*

* (
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*

*

*

@

*

got qrobable cause to get an arrest warrant, or whatever, and now they not using
him In the trial, and I don't feel like that's right, you know. And then he's saying
that we have to call him as a witness. He was a state witness, not a defense
witness. Also this girl, Sheila Mccray, was supposed to have been with the!
victim at the tlme that this crime took place and she saying she seen exactly
what happened and the State didn't call her neither. l don't feel like that's fair.

''The Court: W ell, Mr. Jones, you've beén represented by counsel hére,
com petent counsel, and we've been going through this trial. And if you have any
problems with what has been produced or what hasn't been produced, you're
going to have time to reflect on that, and consider it. And then you can take any
appropriate action that suits your purpose. But we're not going to get into that
nOW .

''The Defendant: So that's going to be aqer my case is heard to the jury, or
whatever.

''IDefendant's Counsel): May l consult with my client?

''The Court: Sure.''

Consultation with client.

'The Defendant: Also, I was suppose to be represented by a private investigator
who, you know, in the course of my trial, he stopped representing me because
he's saying that my fam ily couldn't pay him now. From my understanding, l didn't
feel Iike we were supposed to have to pay him because l have a special public
defender. You know what I'm saying. That's saying that I couldn't pay for a

Iawyer. Now, this man >topped representing me a year and a half ago, and I had
made - I had wrote my Iawyer many letters asking him could he get ballistics

findinjs and stul like that. For me now, I went through this whole course of the
trial wlthout nobody investigating my case. You know. So, l feel Iike I'm not being
-  you know what l'm saying. l'm not havinj a fair trial here. I don't feel that that's
right. That I had to go through my whole trlal without nobody investigating or
nothing. You know. That's alI I wanted to say.

'The Coud: AII right. . . .''

&

I

*

*!

<

':W e have long held that the proper forum in which to address claims of

A w

ineledive representation of counsel is in the habeas forum or in a petition for a new

trial, rather than on direct appeal. W e have also consistently recognized that the

constitutional right to adequate assistance of counsel subsumes a competent pretrial

investigation. W e conclude, thus, that the defendant's claim is one of ine#ective

H
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assistance of counsel since it raises an ibsue of the competency of the pretrial

investigation. In accordance with our prior precedent, we fudher conclude that this
*

issue must first be resolved in a habeas corpus proceeding. ....As our Supreme Coud

has stated, an ineffective assistance claim ''should be resolved, not in piecemeal

fashion, but as a totality after an evidentiary hearing in the trial court where the

aoorney whose conduct is in question may have an oppodunity to testify.'' (aII citations

omitted) State of Connecticut v. Maleek Jones, supra, 46 Conn. App. 660-661 (1997)

IV. ARGUMENT:

A. APPELLXTE STANDARD OF REVIEW

ACTUALINNOCENCE*

uour Supreme Court has concluded that the proper standard for

evaluating a freestandinj claim of actual innocence..... is twofold. First,
the petitioner must establlsh by clear and convincing evidence that, taking

into account aIl of the evidence-both the evidence adduced at the original*
criminal trial and the evidence adduced at the habeas corpus trial-he is
actually innocent of the crime of which he stands convicted. Second, the
petitioner must also establish that, aqer considering aII of that evidence
and the inferenœ s drawn therefrom as the habeas coud did, no

reasonable fad finder would find the petitioner guilty of the crime.'' Miller M.*  
Commissioner of Conection, 242 Conn. 745, 747, 700 A.2d 1 108 (1997).

. ''Our Supreme Coud has deemed the 'issue of whether a habeas petitioner
must suppod his claim of actual innocence with newly discovered

evidence an open question in our habeas jurisprudence. . . . This court,
however, has held thpt a claim of adual innocence must be based on
newly discovered evidence. . . .(A) writ of habeas comus cannot issue
unless the qetitioner first demonstrates that the evidence put forth in
suqpod of hIs claim of adual innocence is newly discovered. . . . This
evldentiary burden is satisfied if a petitioner can demonstrate, by a
preponderance of the evidence, that the profered evidence could not
have been discovered prior to the petitioner's crim inal trial by the exercise

of due diligence.'' (Citations omitted; internal quotation marks omitted.)
Johnson 7. Commissionerof Coe ct/on, 101 Conn. App. 465, 470-71, 922

A.2d 221 (2007)'' Actual innocence standard and criteria as reiterated in
W einbern v. Commission of Correction, 112 Conn. App. 100, 962 A.2d

155' Cert. Denied 291 Conn. 904, 967 A.2d 1221 (2009)I
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carrying a pistol without a permit. The Petitioner received a total effective sentence

of sixty-sve years to serve.

The Petitioner filed a petition for a writ of habeas comus on April 4, 1998.

n e petition acmally tried was filed on February 6, 2009 and the mat.t.er cmne to

trial before the Honorable David Skolnick on-March 25.26. and Aoril 17. 2009.

1. FACTS

A brief preliminary statement of facts is set forth below; however, additional facts

will be presented throughout the trial brietlThe history of the case is complex and?Y
. so the selection of detailed facts is reserved for specitic sections of the brief.

The Petitioner was shot in thé'hand on Septem ber 27, 1992. He sought.

medical treatment at that time and continued to seek medical treatment at a1l times

relevant to the habeas petition.

On the night of October l4, 1992 a young man was shot and killed in New

Haven. The Petitioner was arrested for that shooting.

n e Petitioner was represented by Attomey Leo Ahern. The Petitioner went

.M

to jury trial and was convicted of murder, conspiracy to commit murder and
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2. Tvrone Spears.

ln his summation to the jury in 1995, Attorney Ahern summed up the critical

importance of Tyrone Spears in tllis case as follows:

ttn is is what we call a one-witness case. That's what this

cmse is. lt's not a physical evidence case. lt's a one-witness

case. One-wimess case. lf this one witness is believed by

you to be telling the truth beyond a reasonable doubt, then my

client is going to be convicted of murden'' (Ex. X, trial
transcript (hereinaher t.t.) 3-29-95, p. 61)

3. The Tesflm onv of M r. Spears at the H abeas Trial Displaved Indicia of

Reliabilitv and Supports the Petitioner's claim  of Actual Innocence

n e %sessment by Attorney Ahem is still valid aher the habeas trial. M r.

Spears remains the only pcxrson who could have put the Petitioner at the scene, 1et

alone at the scene and shooting someone. ln fact, at the habeas trial, Mr. Spears

recanted the testimony he had Sven at the ciminal trial. This was information not

available to the Petitioner at the criminal trial and supports his claim of acmal

innocence in several respects.

Mr. Tyrone Spears wms a co-defendant with the Petitioner. M r. Spears pled

to a reduced charge of M anslaughter in August of the year preceding the trial of the.

Petitioner and then testiled for the State at the trial of the Petitioner. The testimony

of Mr. Spears on March 24, 1995 (Ex. U) is the only evidence the State of

3
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Cormecticut presented to the jury that put the Petitioner at the scene at the time of

the crime. Evidence was produced at both the criminal trial in 1995, and the habeas

trial in 2009 that the Petitioner had been in the area of the crime before the crime,

but not at the time of the crime.

Mr. Spears testifed at the habeas trial and was again subjected to cross

examination. M r. Spears recanted his previous testimony and exonerated the

Petitioner.

At the habemK trial, Mr. Spears testifed that he was alone on the street when

the victim's vehicle wms observed and that he had been fghting with the people he

mssociated with the vellicle, and he alone fired at the vehicle. M r. Spears did not

know who was in the vehicle. (habeas transcript (hereinaher h.t.) 3-26-09, p. 92)

Mr. Spears testised at that time that he had been smoking a 1ot of PCP every

day (h.t. 3-26-95, p. 95) and sometimes it slowed him down or it made everything

spin and made llis vision blurry and it affected his ability to think. (h.t. 3-26-09, p.

96) Mr. Spears testised that around the time of the cdminal trial he said a lot of

things. (h.t. 3-26, p. 90)

At the time of the criminal trial, M r. Spears was a young man of 19 years

(Ex. Q, tt. 3-21-95, p. 3). He had left home at the age of 13 years (Ex. Q, t.t. 3-21-

4
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95, p. 6), and he had been ççkicked out'' of school in the ninth pade. (Ex. Q, tt. 3-

2 1-95, p. 5) He had never held a lçlegitimate job'', but rather subsisted by selling

drugs. (Ex. Q, t.t. 3-21-95, p. 15)

Mr. Spears initially refused to testify on M arch 20, 1995, but was visited by

the state's attorney and pressured into testifying because of fear that he would do

more time. (h.t. 3-26-09, p. 88) At the habeas trial Mr. Spears also testified that at

the time of the criminal trial he wms angry at the Petitioner because he felt

abandonM by the Petitioner. (h.t. 3-26-09, p. 88 )

Mr. Spears had also wanted to confer with his attom ey before he testified.

(Ex. Q, t.t. 3-21-95, pp. 125-126) His did not get that opportunity. (h.t. 3-26-09, p.

112)

Mr. Spears testifed that he followed the prosecutor's cue about what to say.

Mr. Spenm testised at the habems trial that he had, at srst, not implicated the

Petitioner, but the State did not believe him and he implicated the Petitioner in order

to help himself (h.t. 3-26-09, p. 104)

At the criminal trial, M r. Spears testifed that he, the Petitioner, and Pepper

went to an apartment which wms already occupied by an Eric ççBonner'' Johnson

(See h.t., 3-25-09, p. 14) and a person he identised only as ktYounp'' (Ex. Q, 3-21-

5
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95, page 37) Testimony at the habems trial from the Petitioner, his mother, and his

sister placed ttBormer'' at the home of Denise Jackson, mother of the Petitioner, in

New York at the time of this crime. (h.t. 3-25-09, pp. 32 and 37 and h.t. 3-26-09, p.

72) Further, ûlBonner'' was then suffering from an injury and had a cast on his foot.

(h.t., 3-25-09, p. 146) At the habeas trial, Mr. Spears testifed that he had made up

knowing lçBormer'' (who was a real person) (h.t. 3-26-09, p 97) and Mr. Spears

also admitted that he had completely made up the person he named as ttYoung''

(who did not exist) at the criminal trial (h.t. 3-26-09, p 97) .

M r. Spears's habems trial version of the actual conduct of the mtlrder

matches much more closely with the physical evidence presented at trial. At the

criminal trial, Mr. Spears testifed that he, Pepper, and the Petitioner a11 shot at the

vehicle. His position then wms that Pepper and the Petitioner were on one side of

the car and he wms on the other side of the car and that a1l tllree were shooting at the

car. (Ex. Q, 3-21-95, pp. 51- 56).

On M arch 22, 1995, Detective Caporale testified. He testified he was a

member of the New Haven Police Depadment in 1992 and that he had been

slxmmoned to this scene. (Ex. R, t.t. 3-22-95, p. 44) He searched for (çballistics,

shell casings, lead projectiles, blood, any physical evidence that would be assisting

6
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the scene.'' (Ex. R, t.t. 3-22-95, p 45) No shell casings or other ballistic information

were found around the car, up a driveway opening onto Chapel Street or in the area

of Chapel Street in the area that opened from the St. Raphael's U-shaped driveway.

No ballistics evidence wms located. n e search was frst conducted by tlashlight and

th0 later on in daylight. (Ex. R, t.t. 3-22-95, p. 45 - 46)

According to Detective Comorale there were three bullet holes the driver's

side of the vehicle, (Ex. R, 3-22-95, p. 53) and there was one bullet hole in the rear

window of the vehicle, (Ex. R, t.t. 3-22-95, p. 49) for a total of four shots. Mr.

Spears testifed at the criminal trial that he had fired four shots at the vehicle, but

wms not concerned about llitting his friends on the other side of the car. (Ex. R, 3-

21-95, p. 159)

At the criminal trial, Mr. Spears testifed that the car was moving slowly

coming out 9om the driveway (ex. Q, 3-21-95, p. 54) and he fired four shots (ex.

Q, 3-21-95, p. 63). n ere are four holes in the car beginning toward the front and

ending at the back - just as if the car were moving slowly across the front of the

shooter and then past the shooter. Hindsight from the habeas trial suggests that he

wms not concerned with hitting his friends because they were not present at the

K ene.

7
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According to Mr. Spears' criminal trial testimony there were three shooters

a11 firing at a vehicle from two sides of the vehicle and then also from the front and

the rear. (Ex R, t.t. 3-21-95) 'The Petitioner respectfully suggests that since only

four shots hit the vehicle (three of which were along one side, and the fourth in the

rear), that the remaining projectiles (if one credits Mr. Spears's trial testimony) had

to go somewhere. 'rhe police searched, but found no signs of damage to buildings

and glmss, nor any embedded rounds in the buildings only a few feet from the

circular driveway at the hospital. 'l'he police also searched along the street and

found no dnmage to cars or other physical objects and no bullet holes in the street.

(Ex. R., t-t. 3-21-95, pp. 86-87)

n e habems trial testimony of Mr. Spears was new information since the

criminal trial. It was information not available to the Petitioner at the time of the

criminal trial. Mr. Spears wms a 19 year old adolescent who had been on his own

since the age of 13 armed with an education that ended somewhere in his ninth

school year, who found himself in a very untenable position. Mr. Spears explained

at the habems trial that he felt abandoned by ltis friend, a man with whom he shared a

:treally good friendship'' (Ex. Q, tt. 3-21-95, p. 13) and wms angry. Mr. Spears, at

the time of the cdminal trial, was an adolescent stuck in an unenviable simation who

8
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wanted to talk to his lawyer before testifying but was not afforded that opportunity.

(Ex. Q, t-t. 3-21-95, pp. 125-126,. h.t. 3-26-09, p. 1 12) Mr. Spears habeas trial

kanscript should be c'redited by the court.

4. In the Event the Court Does Not Credit the H abeas Trial

Tesdm onv of M r. Spears.

n e Petitioner urges the court to credit the habeas trial testimony of M r.

Spears; however, the State can be reasonably expected to urge the court to discount

nd i 6-17-2-3) addresses thethe habems testimony. Ortega v. Duncan, 01-22629 (2 C r.

situation in which a witness recants prior testimony while not convincing the court

that his recantation is credible. lt provides guidance in terms of how to view the

testimony of the non-credible witness.

n e Ortegm, supra. case dealt with a court's determination that since the

recantation testim ony of the witness was not credible, then the trial testimony must

have been credible. The Ortega. supra. court held that it was error for the district

court to focus solely on the issue of the wimess's recantation. Ortega, supra. The

COUI't indicated that:

çtW hile a recantation must be k''looked upon with the utmost

suspicion, t''sanders v. Sullivan, 863 F.2d 218, 225 (2d Cir. 1988)
(ltsmlders 153 (intemal quotation marks and citations omittedxjts lack
of veracity cnnnot, in and of itself, establish whether testimony

sven at trial was in fact tnzthful. Rather, the court must weigh a11

9
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ought not to credit any of his testimony and the petition for writ of hakems comus

should be p'anted on the basis of actual innocence of the Petiéoner.

111. G EFFECTIVE COUNSEL.

lnefective representation may result 9om one or more ads of tha1 counsel.

n e efects of commission or omission are cumtllative in the evaluation of tlle

eflkcNveness of the representation.

2001).

rd 191 (2nd cir.Lldstadt v. Keane, 239 F.3 ,

1. SUPPLEM ENTAL FACTS:

r'.x ,t' w* , T . -. 1- * *. . .c * . 1 z -h..uzcikeckl% e l Gkzt;z t1() u .1 1:Jz'l.z 1 1OtC3

n e seld notes of the then detective for the New Haven Police Depnrfment

play an important part in this case; Attomey Ahem was unable to establish

exculpatory facts which were available at the time of the trial because he did not

obtain the detective's seld notes. Further, Attomey Ahem attempted to establish the

fact that there was a facmal bmsis for the admission of a statement made against the

penal . interest of a declarant, but wms unable to do so in the absence of the

detective's Geld notes. At the criminal trial, Detective Trocchio testised that he no

longer possessed llis field notes:

16
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* ttQ. Do you still have those notes?

A. No, sin'' (ex. W, t.t.3-27-95, p. 9)

At the habeas trial, those seld notes were present. (h.t. 3-260-9, p. 9) and

were entered into evidence. (Ex. 14) Trial counsel did not subpoena Detective

Trocchio's Eeld notes. (h.t. 3-26-09, p. 1 35)

n e Petitioner respedfully requests that the court pennit nmendment of the

pleadings in order that the legal issue raised by the mid-trial production of the

detective's seld notes may be addressed and decided in this cmse. As the parties

both questioned the detective about the llistory of the notes, there can L a rko

l prejudice &om the court's now considedng the legal claim. ney were notk

'

produced at the crim inal Z aI because the state's response to Trial Cotmsel's m otion

6 5-
for discovery to which cotmsel referred during the tha1 (ex. W , 3-28-09, p. 2) was

incomplete, intentionally or otherwise. In light of the response of Detective

Trocchio in the criminal trial transcript, the notes were not sought for this cmse and

the motion for discovery itself was not placed into evidence.

n e court has discretion to permit the amendment of the pleadings to

conform to the evidence presented at the trial. Town of Canterburv v. Deoiav, 1 14

Corm.App. 695 (2009). Here, the court should consider that the evidence in the
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field notes is exculpatory and wms suppressed during trial such that the Petitioner is

entitled to tlle W dt under cleady established federal such as Bradv v. M arvland. 373

U.S. 83 (1963), Kvles v. W hitley. 514 U.S. 419 (1995) and Strickler v. Green. 527

U.S. 263 (1993). At the habeas trial, former Detective Trocchio testised that he

meant he did not have th=  w1t11 him at that time; however, that is not what the

words say. '

n e record is adequate and the parties contested the evidence as to a11 three

elements of the clnim: (1) thst the evidence at issue was favorable to the Petitioner

either as being both exculpatory and impeaching; (2) that the evidence was

suppressed by the state (here, the police) either willfully or inadvertently; and (3) 4

that prejudice ensued.

It would work a great injustice to prevent the Petitioner 9om litigating tllis

clsim in the present case. There wms no way for llim  to know of or discover the

existence of these notes nor any remson to look for them since the oo cer had

testifed in the criminal trial that he $tno longer'' had them. No injustice could inure

to respondent since the state's attorney who represents the state in this case

thorouo y addressed that prior testimony in her questioning of the witness.

18
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œnducte aa initial lnvesu> iow and th* that invese tion jro2ud2 descdjions

of twè pe ee toa A m an eyewiless. n e descripdons of the two suspeds taken

from a witness at the scene were bm adcast over the New Haven Police Dùpndment

radio nd:

#1: Subju  number one was described as a black male, dark skinc 24 or
25 yenm of a:e, 6'1e, 130 to 140 pounds, tbin to medium bdld, clean-shavm  and

wemring a black knit cay a black waist leno  jacket in parenieses, no hood, no
distinguishing che ktœlsdcs, over a white tee shil black jeans and black sneakers.
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